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Inclusionary housing policies aim to increase the stock 
of affordable housing at a minimal cost to the city, con-
current with development, and in the same neighbor-
hoods as market-rate housing. Inclusionary housing 
usually takes the form of a zoning requirement placed 
on developers of new market-rate housing. Developers 
must either rent or sell a portion (for example, 10%) of 
their development’s units at a reduced price to low- or 
moderate-income households, or (under some poli-
cies) provide housing elsewhere or pay a fee in lieu of 
producing housing. Some policies, like increased den-
sity or waivers of other zoning requirements, help to 
mitigate profit loss developers may face when offering 
units at reduced prices.

In this policy brief, we review the basics of inclusionary 
housing policies, including their regional and national 
prevalence. We analyze their effectiveness based on a 
review of the literature and an analysis of primary data 
from surveys and stakeholder interviews.1

 

Fig. 1: Inclusionary Units Produced by 
Income Level 

Source: (NPH 2007, 14). 

Fig. 1: Inclusionary Units Produced by Income 
Level

Source: (NPH 2007, 14)

Policy Brief: 
Inclusionary Housing in the Bay Area

2

Where is inclusionary 
housing?
Inclusionary housing programs are widespread—over 
500 jurisdictions in 27 states and Washington, DC have 
policies in place, though they are particularly concen-
trated in California and New Jersey.2 Seventy-eight cit-
ies in the Bay Area have some type of policy in place, 
while only 16 cities in Los Angeles County have inclu-
sionary zoning. The policies vary considerably, both 
in their design and implementation and in how much 
housing they produce.3 Overall, “larger, more highly 
educated jurisdictions, and those surrounded by more 
neighbors with inclusionary zoning, are more likely to 
adopt” inclusionary policies.4

How effective is 
inclusionary housing?
Nationally, inclusionary housing policies have generat-
ed between 129,000 and 150,000 units, mostly in Cal-
ifornia, Massachusetts, and New Jersey.5 In California, 
between 1999-2007, inclusionary housing programs 
generated 29,281 affordable units, just 2% of total units 
authorized for construction in the state during that 
time.6

These policies have made only a small contribution to-
wards addressing the affordable housing shortage: the 
number of inclusionary units built is modest in compar-
ison to regional housing needs.7 For example, the Asso-
ciation of Bay Area Governments estimated a need for 
133,195 affordable units in the San Francisco Bay Area 
during the 2001-2006 period, but in the thirty-plus 
years of inclusionary housing leading up to 2006, the 
policy had resulted in the production of only 6,836 
affordable units.8 Moreover, there is an uneven distri-
bution of who is housed by these units: almost no in-
clusionary housing units house extremely low-income 
households, a quarter house very low-income, nearly 
half house low-income, and 21% serve moderate-in-
come households (Figure 1). 9
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Looking forward, statewide, 1.5 million affordable 
rental homes are needed nationwide (for extremely 
low- and very low-income households) and, in the Bay 
Area, 17,000 units are needed each year through 2040, 
for moderate, low, and very low income households.10 
Inclusionary housing on its own is insufficient to meet 
that large of a demand. The policy is better viewed as 
one part of a broader affordable housing strategy.11

Legal Limitations in 
California
In California, inclusionary housing policy for rental 
units has been significantly circumscribed. In 2009, two 
Court of Appeal decisions, Building Industry Ass’n of 
Cent. California v. City of Patterson and Palmer/Sixth 
Street Properties L.P. v. City of Los Angeles together up-
ended previous understandings of inclusionary hous-
ing ordinances. Palmer found that an existing state 
law related to rent control precludes jurisdictions from 
forcing developers to include rent-restricted units in 
their market-rate, rental developments.12 More specifi-
cally, the two cases, taken together, have the following 
implications for inclusionary ordinances:

1. Patterson suggests that inclusionary housing 
ordinances should be viewed as “exactions” that 
must be justified by nexus studies. 13

2. Palmer does not allow inclusionary housing or-
dinances to limit rents unless public assistance to 
the landlord is provided. Palmer does not affect 
buildings that receive public funds, nor those that 
receive some regulatory incentive, such as a den-
sity bonus. 14

 “No one has ever claimed that 
inclusionary is the policy…it’s one 
more tool in the toolbox…maybe 
between inclusionary and impact 
fees and this and that, you can cob-
ble together enough [to create some 
amount of affordable housing]”

–Policy expert

Since these decisions, most California jurisdictions 
have ceased applying their inclusionary policy to mar-
ket-rate rental developments to stay clear of legal trou-
ble.15 Others have instead required developers to pay 
fees in lieu of constructing inclusionary units, which 
the city can then use to fund other affordable housing 
developments.16 However, to do so, cities must show 
what impact a new market-rate development will have 
on increasing the need for affordable housing. For ex-
ample, a study might show that new residents will shop 
at nearby establishments, increasing the number of 
employees they must hire, many of whom earn a low 
wage and therefore need affordable housing. This is 
the “nexus” between the new market-rate housing and 
the need for affordable housing. The city must show 
that the amount charged is proportional to the impact, 
which makes assessing such fees more difficult and 
raises less in revenue.17

In 2013, a bill to reverse the Palmer decision was passed 
by the California legislature, but was vetoed by Gover-
nor Jerry Brown.18 Efforts are ongoing to pass a “Palmer 
fix.”

A subsequent case in San Jose challenged inclusionary 
laws that apply to home-ownership (California Build-
ing Industry Ass’n v. City of San Jose). In June 2015, the 
California Supreme Court ruled that inclusionary hous-
ing ordinances for ownership units are allowed under 
jurisdictions’ police powers and, importantly, that “af-
fordable housing ordinances are simply price controls 
on new homes” and therefore require no nexus studies 
or proof of “deleterious impact” to be passed, making 
their implementation much easier. 19

Legal Limitations on 
Inclusionary Housing

Rental Housing – 
Inclusionary units prohibited unless they 
receive public funds or other incentives

Ownership Housing – 
Inclusionary housing upheld in 2015 San 

Jose case
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Inclusionary Housing in 
the Bay Area
In the nine-county Bay Area, 72% of cities have inclu-
sionary policies as of 2014.20

Notably, Oakland, which has many anti-displacement 
policies in place, does not have an inclusionary housing 
policy. A longtime advocate in Oakland believed this 
was because the city council is “just so eager to get de-
velopment of any [kind]” given an “image problem” and 
a view that “people don’t want to invest in Oakland” 
and so are wary of development limitations of any kind.

Most policies require developers to designate between 
10-15% of their units as affordable, though some re-
quire as high as 20% or as low as 4%. Nearly 70% of 
policies include an “in-lieu fee” provision for develop-
ers. Most policies specify a minimum number of units 
a development must have before the law is triggered, 
usually around 4-10. 

Several cities include different requirements depend-
ing on the level of affordability the units are offered, i.e. 
for moderate-, low-, or extremely low-income. For ex-
ample, in Richmond, developers must designate either 
17% of their units for moderate-income households, 
15% for low-income, 10% for very low-income, or 12.5% 
for a combination of very low-income and low-income. 
A very common feature of the policies is to include a 
prescribed breakdown of levels of affordability within 
the required below market-rate (BMR) units.21

A plurality of policies explicitly target moderate, low, 
and very low-income households (nearly 40%), while 
others focus on only low- and very low-income house-
holds. Stakeholders from several cities in the Bay Area 
suggested changing the policies to shift the focus from 
moderate-income to lower-income households. Sever-
al other stakeholders suggested raising the in-lieu fees, 
which they said are currently too low.

The examples of Colma and Walnut Creek show that 
inclusionary zoning does not work in cities without 
new market-rate housing investment. Over the ap-
proximately ten years these cities have had inclusion-

ary housing policies in place, stakeholders report that 
fewer than ten units of inclusionary housing have been 
developed. In Colma, a large proportion of land is used 
for cemeteries. Between 2007 and 2013, only 2 units of 
housing, of any kind, have been built. In Walnut Creek, 
the figure is 75. However, in Walnut Creek, 47 of those 
units have been for very low-income households, de-
veloped through other affordable housing policies be-
sides inclusionary housing.

Other cities have seen more success: in East Palo Alto, 
80 units were developed through the policy between 
1994-2013; in Sunnyvale, hundreds of units have been 
constructed since 1980; and in San Francisco, 1,214 
on-site units (within the market-rate buildings) and 
346 off-site units (in separate buildings than the mar-
ket-rate units) have been constructed between 1992-
2013.22 Having these statistics at all is unique: most 
cities do not track the numbers of units built through 
inclusionary ordinances.

 

Figure 2: Inclusionary Zoning in Bay Area Cities 

Source: UC-Berkeley Internal Analysis 

Figure 2: Inclusionary Zoning in Bay Area Cities
Source: UC-Berkeley Internal Analysis



5

Related Policy: 
Density Bonus
While inclusionary housing policies require develop-
ers to devote a certain portion of new development to 
below-market renters or owners, some cities choose to 
further incentivize affordable development through 
density bonuses. California’s Density Bonus Law re-
quires that municipalities allow developers to build 
at higher density in exchange for affordable units.23 
When included within the inclusionary policy, density 
bonuses act as a cost off-set for developers to be able 
to increase the number of affordable units in their de-
velopments, specifically in cities where there is signif-
icant market interest in developing taller buildings.24 
For example, New York City rezoned formerly industrial 
land on the Brooklyn Waterfront (and other parcels in 
the city) to residential and provided a strong density 
bonus for developers that agreed to meet specified af-
fordability targets. The program generated about 2,700 
permanently affordable rental units between 2005 and 
2013.25

Related Policy: Accessory 
Dwelling Units
For areas that may lack in developable land for new 
units, jurisdictions may allow homeowners to create ac-
cessory dwelling units on their property, as enabled by 
the California Second Unit Law (AB 1866). The creation 
of secondary units (known as “in-law” or “granny units”) 
helps increase the stock of very low- and low-income 
housing units, in middle- or high-income areas, with-
out dramatic increases in parking demand nor govern-
ment investment.26 This in turn, “could help to free up 
such scarce (and dwindling) monies for the subsidiza-
tion of the lowest-income affordable developments.” 27

Conclusion
While inclusionary housing is a popular policy, its effec-
tiveness as a broad affordable housing solution in Cali-
fornia and the Bay Area is limited. On its own, inclusion-
ary housing can’t produce a sufficient volume of units 
to meet current demands, and its potential impact 
has been further curtailed by recent legal limitations. 
However, as a generator of new affordable units in 
mixed-income neighborhoods with minimal outlay of 
public funds, inclusionary housing can be an important 
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